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of jurisdiction in the cause, as in the habeas corpus cases; a conclusion 
to which, in the iuflamed condition of parties, that Court, by any pro- 
cess of reasoning, did not intend to be conducted. Party interests were 
paramount with the judges of the Supreme Court at that period of the 
nation's history, as they have been supposed to be since. If the Ohio 
case is to stand as law, and also the autocratic judgment of Mr. Justice 
Matthews, the result we have reached is that the Constitution has turned 
the Judges out of a jurisdiction by the front door, but, with false keys, 
they have entered again by the back door. 

John Scott of Fauquier. 

Warreniom, Va. 
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Says Gibbon, in his celebrated Forty-fourth Chapter: "This union 
of the judicial and legislative powers left it doubtful whether the ac- 
cused was pardoned or acquitted, and in the defense of an illustrious 
client the orators of Rome and Athens addressed their arguments to 
the policy and benevolence as well as to the justice of the sovereign." 

This observation suggests, I think, the leading characteristic of proba- 
bly all the old penal systems. Though there were manifold abuses, 
such as the subservience and corruption of trial bodies and the brutality 
of punishments, the overshadowing vice was a failure to separate the 
judge from the legislator, and a confusion and comingling of their 
duties, in utter disregard of a principle that ought to have been 
treated as fundamental. While that vice existed, the dawn of reform 
in criminal jurisprudence that has been followed by such a splendid 
day, could not come. In fact, while it existed the entire criminal law 
was a poor and meagre fabric. The historian of the Decline and Fall 
says again: "The penal statutes form a very small proportion of the 
sixty-two books of the Code and Pandects, and in all judicial pro- 
ceedings the life or death of a citizen was determined with less caution 
or delay than the most ordinary question of covenant or inheritance." 
There were careful and minute enactments to locate and protect the 
ownership of property, but by no means so careful or so minute were 
the enactments declaring offenses and providing penalties. The caprice, 

* A paper read before the Virginia State Bar Association at its recent meeting at 
the White Sulphur Springs, W. Va., by R. Walton Moore, Esq., of Fairfax C. H. 
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the bias and the dishonesty were much more powerfully restrained in 
civil than in criminal proceedings. Therefore the man who wfts meas- 
urably secure in the possession and use of his lands and his chattels, 
was apt to be painfully insecure in the enjoyment of those rights that 
we esteem the dearest and most valuable. It was thus from the begin- 
ning until a comparatively recent date. It was thus in primitive 
times, and it was thus when, in southern Europe, the flower of civil- 
ization bloomed with a color and fragrance that are still unrivalled. 
The savage chief would put a follower to death or keep him in cap- 
tivity when he would not venture to despoil him of his little property; 
and what was true of the savage chief was equally true of the 
ruler of an unimportant state and of the potentate who controlled 
the destiny of a great and flourishing nation. There was a sort of 
recognition of the independence of the property owner — his independ- 
ence of the mere arbitrary will of those in power — but there was no 
similar recognition accorded the individual in his other relations. 
There was no similar exaltation of the individual as such. If fore- 
doomed by the authorities, it was a matter of little consequence that 
the offense was not within the letter or the spirit of some positive law, 
for, nevertheless, his judges could punish him by a law made for the 
case, and accordingly he was submitted to the mercy of the court in a 
sense not dreamed of when those words are now used. How could he 
be certain of obtaining justice, or rather how could he be uncertain of 
suffering injustice if any hostility towards him constrained his triers, 
whether he was tried by a single judge or a number of judges, by a 
dignified senate or a more turbulent assemblage ? 

The centuries preceding the present are dark with the deadly effects 
of this vice. The story of the constant wars that filled those centuries, 
and bringing the knowledge that to-day hardly does a harvest grow on 
any field of the old world that has not been watered by the rain of battle, 
is a less pitiful story than the story of the wrongs inflicted upon the tens 
of thousands of men and women singled out one by one from their fellows, 
helpless but for Him to whom the Psalmist prayed, " Let the sighing 
of the prisoners come before thee, ' ' and ignorant that they had com- 
mitted offenses until they were consigned to punishment. A well-re- 
membered trial of this century, briefly contrasted with some ancient 
trials, may perhaps serve to accentuate the point. When Aaron Burr 
was charged with treason he was the object of the government's an- 
tipathy. The President knew him thoroughly, and knew him to be a 
scoundrel. He was strongly disliked by the people, who had lost the 
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confidence in him inspired by his brilliant talents and patriotic pro- 
fessions. There was a general belief that he was guilty, and a general 
desire for his conviction. A hundred years earlier the looseness of the 
law would have insured that result. But he was tried for the violation 
of a law that clearly and accurately defined treason, and the terms of 
that law could not be departed from. A hundred years earlier the 
judge would probably have made every effort to convict, but Chief 
Justice Marshall, typical of the new era and its new methods, was as 
unmoved and passionless as the white-robed agnostic who stands in the 
centre of one of Raphael's pictures, with arms folded looking neither 
to the right nor to the left. The acquittal of Burr was a disappoint- 
ment, but it was also a triumph. 

The two most famous trials of antiquity are, of course, those of 
Socrates and Christ. Writers have run the parallel between the life, the 
teaching and the death of the God-man and of the man who was the most 
God -like of all the heathen. They might have noticed that each was ar- 
raigned for a religious and a political offense, that the law under which 
each was tried was exceedingly vague, and that the charge against each 
was so general as to leave room for any kind of proof and any kind of 
judgment — so uncertain that in one case at least it can scarcely be told of 
what the prisoner was found guilty. The Dikastary that tried Socrates 
was made up of five hundred and fifty-seven citizens, representing the in- 
tellect, culture and integrity of Athens. The Sanhedrim that some 
think conducted the other trial, so far as it was not conducted by the 
Roman authorities, was supposed to represent the intellect, the culture 
and the righteousness of the Jewish people; and the Hall of Justice 
where it was accustomed to meet, praying that it might make no mis- 
takes, and where it was accustomed to remain in silent prayer while 
those against whom it had decreed the extreme penalty were being ex- 
ecuted, was not more stately and beautiful than the forms and cere- 
monies observed in reaching its conclusions. The accusation of the 
Athenian was in these words: "Socrates is guilty of crime; first, for 
not worshipping the gods whom the city worships, but introducing new 
divinities of his own; next, for corrupting the youth. The penalty 
due is death." The accusation of Christ was even less precise. He 
was charged with blasphemy, and when brought before Pilate he was 
charged with treason. There was so little attempt at precision in 
formulating the charges against him that the narrative says that he 
was accused of ' ' many things. ' ' Substantially the question propounded 
to the Dikastary was not, Is there a law fairly construed that justifies 
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the conviction of the defendant, but, do you who have the power will 
it that he shall die ? And substantially the same question was asked in 
the other case. The discretion of the judges was almost unlimited, 
and the appeal of those who were pressing for conviction was success- 
fully made to that discretion. These two trials will remain among the 
unforgotten events of universal history. The character and position 
of the defendants will isolate them from other trials. But countless 
multitudes, whose names and memories quickly faded from the minds 
of even their contemporaries, suffered the same injustice, due to the 
same vice that put the hemlock to the lips of the Athenian and would 
have sent the Gallilean to his death though he had been simply human. 

To eradicate that vice was the work of generation after generation, 
not of one man, but of many, not of one movement, but of revolu- 
tions, and it is a work accomplished in modern times. 

As to England: While there was an absence of definiteness in the 
English criminal law, the institution of trial by jury afforded some pro- 
tection against the judicial aggressions that were habitual on the Con- 
tinent. Where the law was unfixed and doubtful, the juries were in- 
clined to do justice and prevent the judges from doing injustice; and 
the institution was so cherished that, when the jurors in Sir Nicholas 
Throcmorton's case (the first important jury trial reported) were 
attainted and heavily fined for acquitting him, the course of the 
authorities was denounced as "very violent, tyrannical and contrary 
to the liberty and custom of the realm of England." But later a large 
class of cases was withdrawn from trial by jury and turned over to the 
Privy Council for trial; and later still, in order that the judges, obe- 
dient to the Crown, might be wholly untrammelled, the Star Chamber 
was created, and this tribunal, inheriting much of the power, but not 
practicing the moderation of the Privy Council, tried political offenders 
without juries, just as the bishops tried religious offenders. "We are 
informed by Clarendon," says Macaulay, "that there was hardly a 
man of note in the realm who had not personal experience of the 
harshness and greediness of the Star Chamber; that the High Com- 
mission had so conducted itself that it had scarce a friend left in the 
Kingdom, and that the Council of York had made the Great Charter 
a dead-letter on the north of the Trent. ' ' It was in the latter part of 
the eighteenth century, after the reign of William of Orange and the 
occurrences subsequent thereto had so fostered the development of 
popular freedom that the line was marked clear and deep, not ever 
again to be obliterated, between the legislative and judicial functions. 
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As to Germany: Drage, in his treatise on the Criminal Code of the 
German Empire, says: "The powers of the judge in the application 
of the penal law, which was very wide from the middle ages down to 
the beginning of the present century, are now strictly defined. Under 
the new codes the maxim nullum crimen sine lege is strictly applied. 
Law, not custom, bears rule. And even analogy, of which so great a 
use was formerly made, is now only permitted where the sense and ob- 
ject of the law point undoubtedly to its application; that is, analogy 
must only be used to interpret, not to extend the law." 

As to France : At this hour when the world, freshly astonished by 
the genius of Napoleon Bonaparte, is collecting from every possible 
source every possible fragment of information about him, it is interest- 
ing to know that, as First Consul and then as Emperor, Napoleon pre- 
sided over a Council that debated these propositions : ' ' No action can 
be considered as crime when it is not specially defined as such by law," 
and "The judge has no discretion in the matter of punishments, but 
can only pronounce those that are prescribed by law ;' ' and it is inter- 
esting to know that he aided in having these propositions adopted as a 
part of the criminal code of his country. 

On this side of the Atlantic those who founded our governments 
dreaded the abuse of power and carefully sought to limit it so as to 
prevent the oppression of the individual. They were less concerned to 
throw safeguards around property than to throw them around the per- 
son. Mr. Jefferson, writing from Paris to many of his friends and 
even to his opponents, persistently urged that a bill of rights should be 
inserted in the Federal Constitution. Mr. Madison and Mr. Mason 
strove in the same direction, and though this was not done, amendments 
were added that furnished the guarantees for which they contended. 
Everywhere the proper method of making and keeping the legislative, 
executive and judicial powers separate and distinct was laboriously 
discussed. Though no literal injunction to that effect went from the 
pen of Mason into the Federal Constitution as it did into the Bill of 
Rights of Virginia, yet in one way and another that principle is writ- 
ten through and through every organic instrument of government that 
has been framed in this country. It is perfectly certain that the vice 
deplored by Gibbon cannot afflict us, and that no historian will find 
reason to express astonishment at any inattention upon our part to that 
branch of the law that has to do with crimes and their punishments. 

The definition of offenses, the settlement of the doctrine that no man 
should be tried, convicted or punished except in strict pursuance of 
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the law in force at the time of the commission of the alleged offense, 
and the erection of an impassable barrier between the legislator and 
the judge — this, to borrow the expressive language of Thomas Carlyle 
in another connection, was one of the things that ushered in ' ' the bap- 
tism day of Democracy, the extreme unction day of Feudalism." It 
meant the exaltation of the individual. It was the assertion of the 
divine right of the individual. It was the proclamation of the sweet- 
ness and pricelessness of individual liberty. 

But every great reaction that successfully reaches its legitimate limit 
is apt to exceed that limit. There is a force remaining unexhausted 
after achieving the end in view, that proceeds to achieve some end not 
in view and to mix a curse with the blessing that has been won. The 
reaction, the fruits of which have already been summarized, was more 
vehement here than in Europe. Could it have spent its vehemence at 
the proper point all would have been well, but it rioted on far beyond 
that point. And, therefore, it happens that a movement, springing 
from very noble impulses and engaged in very noble performances, has 
created the necessity for a counter movement to destroy the evils that 
were produced. The growth of that counter movement is evidenced 
by the widespread belief that while the substantive law in the main is 
just, the law of criminal procedure in America is in many respects un- 
just; that there has been an undue exaltation of the individual charged 
with crime, and that he has been let into the possession not merely of 
his own, but of something that is not his own. And unless all the 
signs are misleading, this belief is coupled with an equally widespread 
determination that society, made up of all its members except the indi- 
vidual charged with crime, shall be restored to and maintained in the 
possession of a part of the province from which it has been driven. 

' ' Now what, ' ' inquires a distinguished writer, ' ' are the qualities 
which a good criminal procedure should possess ? It should secure, in 
the first place, justice; secondly, the sympathy of the public; thirdly, 
celerity, economy and public convenience. " I do not think it will be 
disputed that the radical defect in American criminal procedure is a 
lack of celerity, and that without that quality the best system is in dan- 
ger of being discredited and becoming abortive. Fearful of doing a 
wrong by a quick disposition of his case, to the one possibly innocent 
man of the one hundred men who are arrested, we have provided the 
most luxuriously leisurely proceeding for all. To this defect is due the 
escape of many who should be punished, and thus the criminal class is 
emboldened and increased ; to it is partly due the morbid sentiment of 
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sympathy for and tolerance of the guilty, as month after month and year 
after year, ample time being given, their friends manage to surround 
them with a sickly halo of martyrdom; and to it also is due the disgust 
and excitement that so often disturb ordinarily calm and peaceful com- 
munities and lead them to inflict the penalties of the law without wait- 
ing for the courts to take action. It is stated by a writer in the 
American Law Review (and if the statement be true, where can history 
show a precedent?) that in the United States, in the year 1892, there 
were six thousand, seven hundred and ninety-one homicides, two hun- 
dred and thirty-six lynchings, and one hundred and seven judicial ex- 
ecutions; and that in the ten years from 1883 to 1892, inclusive, the 
average was two lynchings to one execution. The delay that is largely 
responsible for this deplorable condition is apparent from start to finish 
in the conduct of criminal cases, but it is most apparent at the start 
and at the finish — in the matter of getting to trial and in the matter of 
arriving at a judgment that will stand unreversed and be carried out 
with some degree of promptness. 

There are many features of the French procedure that we may not 
approve. We may disapprove the privacy that shrouds the preliminary 
examination, the diffuseness and rhetorical flourish of the indictment — 
the acte d' accusation — the refusal to presume the innocence of the ac- 
cused and the unmerciful way in which he is interrogated by the judge 
who tries him, every event of his life being brought out, however unre- 
lated to the issue. But most of us will admire and commend the pro- 
visions which the French make for a vigorous prosecution at the outset, 
by having skillful and well-paid officials always on the alert, and by di- 
vesting the case of every personal aspect — a thorough investigation being 
demanded even though opposed by the party immediately injured; the 
provisions made for quick trials by fixing the period of the various stages 
through which a case is to pass, and the provisions made to insure finality 
by carefully regulating the right of appeal and confining it to questions 
of law, and by requiring the appellate tribunals to decide expeditiously. 

The only complaint which Englishmen direct against their system is 
that, in consequence of their tradition that a crime is to be looked into 
and punished through the efforts of the person on whom the injury is 
inflicted and not through the efforts of society, the prosecution is less 
official and less enterprising than it should be; although one can hardly 
think, after reading the newspaper accounts of trials in London that 
have attracted the attention of the world during the last three or 
four years, that there is much real foundation for such a complaint. 
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This, at least, is to be said: when under the English system a person 
is convicted, he soon disappears from the public gaze, carried either to 
the scaffold or the prison, unless the attorney -general or the trial judge 
thinks proper to ask a review of the proceedings, or unless the executive 
extends clemency. 

The counter movement that seems to be taking shape in this country 
will involve, perhaps, principally a consideration of the subject of appeals, 
and accordingly I may be pardoned for quoting at some length two of the 
law reformers of England, one of whom deserves to be classed with men 
like Romilly and Brougham. And I may say here that I must not be 
understood as advocating all of the features of the English system, or in- 
tending to do more in this paper than indicate the need of ' ' the amending 
hand, ' ' without venturing to indicate where that hand should be laid 
upon our own system. A great lawyer and a great judge, Sir James Fitz 
James Stephen, says: "Upon the question whether there ought to be an 
appeal in criminal cases there has been much discussion. I was at one 
time in favor of such an appeal; . . . subsequent experience, however, 
has led me to entirely change my opinion and to think the existing sys- 
tem cannot be improved. . . . Put very shortly, the principal argu- 
ment in favor of admitting an appeal upon matters of fact is this: 
( 1 ) Appeals are admitted in nearly all civil cases . . . Why allow 
an appeal on a question of a small sum of money, which the parties if 
they please may carry up to the House of Lords, and yet allow no appeal 
on a question of life, liberty and character? (2) Why pardon a man 
admitted to be innocent and on the ground of his innocence ? Pardon 
implies guilt. The shortest and most general answer to the question is to 
overlook the essential difference between criminal and civil proceedings 
and to carry out the principles of assimilating them beyond the point 
which reason or expediency warrant. A civil proceeding is meant to 
decide as to a right to property or a right to compensation for an injury 
between party and party. ... In a criminal case, the question is one 
in which the public is almost as much interested as the party, and in 
which an appeal is reasonable only in cases where granting it is desira- 
ble for the sake of truth. It must, in the first place, be borne in mind 
that the diminution of the decisiveness of the criminal trial is in itself 
a great evil which should be incurred only for the sake of preventing 
injustice, and, to the extent that is required, for that purpose only. The 
vigor of the criminal law depends to a great extent upon its deciding 
finally upon matters brought before it, and appeals from it have, be- 
yond all doubt, the effect of breaking its point and blunting its edge. 
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... It is, therefore, essential in considering the present question to 
try to form something like a fair estimate of the extent of its failures 
in the way of wrong convictions. I have a piece of evidence on this 
point, which I believe will be corroborated by most of my brethren. 
In the course of the last five years (January, 1885, to September, 
1889) twelve hundred and sixteen criminal cases came before me. Of 
these, there ended in a plea of guilty one hundred and ninety-nine; 
bills were thrown out in thirty-eight, and there were tried nine hundred 
and seventy -nine. Practically, one case out of one thousand proved 
to be a case of false conviction. ... I have no knowledge of the 
experience of others, but from my own I feel entitled to say that the 
number of wrong convictions must be very small, and that it is not 
worth while to provide for such cases at the expense of establishing an 
institution at variance with the principle of trial by jury, and of dimin- 
ishing the efficacy of the criminal law. ' ' 

The Honorable Arthur D. Elliott says: "The rule of the criminal 
law, which is always carefully impressed.upon juries, that a prisoner is 
entitled to the benefit of a doubt, prevents any analogy being drawn 
from the supposed usefulness of new trials in civil cases. In a civil 
case there is often very considerable doubt which way the verdict' should 
go, and the jury must give that which seems most reasonable upon the 
evidence. ... In criminal cases this cannot well happen ; if there 
is such a doubt as could justify a second jury in acquitting, the first 
jury is bound to acquit. It is then found in practice that juries do not 
give prisoners the benefit of doubt, and, therefore, another tribunal 
must be established for the purpose of acquitting or sending to a new 
trial a person unjustly convicted ? Nothing of the kind can be alleged 
against juries, their tendency being especially in murder cases. . . . 
to take an over-lenient view; allowing sometimes the benefit of a doubt 
so small as to be hardly visible to the naked eye . . . The old rule 
that no man shall be tried except by his peers required the addition of 
a corollary, namely, that when a man has been tried by his peers their 
decision should settle the case." 

The European criminal courts are in a large measure organized upon 
the theory that they should be capable of making a just and final dis- 
position of the cases of which they take jurisdiction. There has been 
much argument against the element of finality, but that argument is 
commonly weakened as the altruistic sentiment gains strength — the sen- 
timent that " dowered the love of love, the scorn of scorn, the hate of 
hate," and working not only through the executive, whether king, 
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president, governor, home secretary or board of pardons, but upon the 
executive, through the influence of the pulpit, the press and public 
meeting, will render the innocent man not less safe than if he enjoyed 
the most extensive right of appeal. 

The American criminal courts are apparently organized on some 
other theory. That theory seems to doubt the capacity of the trial 
judges; it seems to assume that they are at the lowest grade of a 
very slowly ascending scale of good, better, best ; it almost seems 
to assume that there is far more likelihood of a mistrial than of a 
perfect trial. That theory not only "suffereth long and is kind," 
but it deliberately opens up to the well-defended prisoner the rich- 
est possibilities of escape, by allowing a long procession of delays. 
The condition of Virginia in this particular is hardly to be regarded 
as ideal. A plentiful lack of celerity is exhibited. I have looked 
at all of the twenty-two criminal cases reported in 90th Virginia, 
and, in advance of a cursory reference to them designed to call atten- 
tion to some of the matters that should receive the consideration of those 
whose minds are turned to this subject, I wish to disclaim any purpose 
of criticizing any of the honorable judges who participated in their de- 
cision. Whatever criticism is intimated by a statement of the facts 
(and that is all that I have attempted) should be visited principally 
upon the existing system and not upon those who administer it. All 
of these cases, except such as originated in corporation courts, went 
through the county courts, then through the circuit courts or were 
passed on by the circuit judges, and then went through the Court of 
Appeals. In most of the cases, therefore, there was a double appeal. 
In fourteen of the cases the judgments were affirmed by the Court of 
Appeals, but in each instance much time was consumed between the date 
of the trial and the date of the affirmance. In eight of the cases the 
judgments were reversed and they had to be retried. Two of the re- 
versals (one of them by a divided bench) proceeded upon the ground 
that the verdicts were contrary to the evidence, which had been weighed 
by the juries who listened to it and observed the demeanor of witnesses, 
and which had been held sufficient by the judges of the lower courts. 
Of the other six reversals, two were on the ground that the records 
failed to show writs of venire facias ; three were on the ground that 
there were erroneous rulings on motions for continuances, and one was 
on the ground that the record did not show where the alleged unlicensed 
sale of liquor took place. In none of the six cases did the Court of 
Appeals even so much as hint a doubt of the guilt of the defendant. 
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A great variety of well-settled and otherwise highly unprofitable ques- 
tions were presented and pressed upon the court for decision. There 
were questions as to the organization of the grand juries that found the 
indictments; as to whether indictments could be amended for misno- 
mer; as to whether larceny could be predicated of the act of fraudu- 
lently taking a purse from another's pocket though it was afterwards 
abandoned; as to whether an, indictment could be given to the jury, 
upon which a verdict of guilty, rendered at a former trial, was written; 
as to whether the jury could stroll to the place of homicide during the 
recess; as to whether the defendant was entitled to use a report of the 
preliminary examination made for the commonwealth's attorney by 
his private stenographer; and as to whether the court could take judicial 
notice of the fact that apple brandy is intoxicating. It would seem 
that not a question arose in any of the cases that might not very safely 
have been left to any judge, fit to preside in courts having such exten- 
sive jurisdiction as that conferred on the corporation and circuit courts 
of this Commonwealth, not to speak at all of the county courts, very 
many of which are presided over by competent and experienced judges. 
Some of the twenty-two defendants were guilty of wretched crimes, 
calculated to arouse the indignation of any neighborhood. It is not 
clear that any of the twenty-two were innocent, and it may be gravely 
doubted whether the slightest injustice would have resulted had the 
judgment of the trial courts, which were in the best position to deter- 
mine properly the guilt or innocence of the persons accused, been 
promptly executed, or, at least, where rendered by the county courts, 
executed as soon as approved by the circuit courts or the circuit judges. 
One of these cases shows what brilliant chances are furnished defend- 
ants. On the 17th day of March, 1891, D. W. Benton, according 
to the testimony of eye-witnesses and others, and according to the be- 
lief of forty-eight jurymen and several judges, broke into a house in 
Loudoun county and committed larceny. In August, 1892, he was 
tried and convicted and sentenced to be confined in the penitentiary. 
The judgment of the County Court was reversed by the Circuit Court 
for an irregularity in forming the jury. In November, 1892, he was 
again tried and convicted. This time the Circuit Court declined to 
interfere, but there was a reversal by the Court of Appeals upon a 
statutory point. In March, 1 893, Benton was tried a third time and 
convicted. The Circuit Court a second time declined to interfere, but 
a second time the Court of Appeals reversed, not because there was 
error at the trial in March, but because at the February term of the 
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court a continuance was wrongfully granted on the motion of the Com- 
monwealth. A new trial was directed, but Benton, not satisfied with 
this, on a writ of habeas corpus unsuccessfully urged the Court of Ap- 
peals to follow out its judgment to what he contended was the logical 
conclusion, and discharge him. The County Court of Loudoun after- 
wards removed the case to the County Court of Fairfax for trial. It 
remained some time in the latter court, but the greatest difficulty be- 
ing found in securing the attendance of witnesses from a distance, it 
was removed by the County Court of Fairfax to the County Court of 
Fauquier, where, in August, 1894, there was a trial and conviction. 
Last year the judgment of the Fauquier Court was affirmed by the 
Circuit Court, and this year it has been affirmed by the Court of Ap- 
peals. The defendant was not benefited in the end, for the fourth 
trial resulted in a longer sentence than any of the previous trials, but 
that fact in no way compensates for the demoralization and expense 
entailed upon society, and in no way excuses the system under which 
an undoubtedly guilty man, taking all the chances, in the course of a 
protracted fight, more than once very nearly secured the freedom to 
which he was not entitled. No system is excusable which makes pos- 
sible what occurred in the Benton case. 

The counter movement of which I have spoken will involve a con- 
sideration of the delays that precede trials, as well as the delays which 
follow. It will, I think, make the prosecutor a salaried officer, and it 
will insist on the swift and diligent investigation of offenses. It may 
relieve the prosecution of the duty of waiting on the grand jury, by 
abolishing an institution that more than one cautious reformer holds has 
become as useless to a good system of good criminal law as the vermi- 
form appendix of the human body. It will, if need be, demand that 
the trial judges be abler and more learned, and therefore more safely 
to be trusted with a full control of cases. It will attend more care- 
fully to the organization of juries. It will sharply restrict the de- 
fendant's right of appeal and the power of the higher courts to grant 
writs of error and reverse judgments, and it will look forward to the 
time when, with undisputed fairness to those accused of crime, that 
right may be altogether denied. It will not exalt the individual at 
the expense of society, nor will it exalt society at the expense of the 
individual. But it will endeavor to place both upon an equal plane 
where injustice can be suffered by neither. 

This subject is not being disregarded by lawyers. The Georgia Bar 
Association, for example, has already delivered its opinion strongly 
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deprecating the delays that have become intolerable, and advocating 
the enactment of a statute to prevent a reversal unless it appear that 
the error alleged operated to deprive the prisoner of substantial 
justice. 

It is surely a subject to -which lawyers should address themselves. 
It is sufficiently important to deserve their reflection, their study and 
their best efforts. It had best be dealt with by them. They can deal 
with it more calmly than others, and with better knowledge of the 
cause and extent of the evils and the remedies that should be employed. 
If any obstacles or prejudices prevent them from dealing with it, they 
might merit the ill-natured fling of Voltaire, who called our profession 
the coaservators of barbarism. But the record of the past warrants 
the expectation that there will be no display of inability or reluctance. 
The lawyers have been the law reformers. The most shining names in 
the list of those who were foremost in mitigating the harshness and 
cruelty of the criminal law, in establishing it upon a just and sure 
foundation, instead of on the discretion of judges, and in guaranteeing 
justice to the prisoner at every step from the moment of his arrest to 
the moment of his acquittal or punishment, are the names of lawyers, 
and it is not to be doubted that the record of the future will corre- 
spond with the record of the past, and then when the historian comes 
to tell of the reform of our criminal procedure, the narrative will con- 
tain other names as shining — the names of earnest and disinterested 
American lawyers. 



